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OP1 NI ON

McMurray, J.

This appeal arises froma judgnent in a divorce action which
was entered in the General Sessions Court in Loudon County. Ms.
Maria Christiane Dohmen-Goforth ("Wfe") filed a conplaint for
di vorce on May 8, 1997, and on August 11, 1997, the husband filed
a counter-conplaint. After a hearing on January 8, 1998, the tri al
court awarded a divorce to both parties on the ground of

i nappropriate marital conduct. There are no children from the



marri age and no al i nony was awarded. Al though the husband presents
seven issues for our consideration, we have taken the liberty of

consolidating theminto four:

1. Whet her the trial court's ruling, prior to hearing
any proof, that all property--including inconme on
separate property which accrued during the
marriage--was narital property, was arbitrary and
capri ci ous.

2. Whet her the trial court erred in failing to make a
determ nation as to what was marital and separate
property.

3. Whet her the trial court abused its discretion in

determ ning the division of assets.
4. Whet her the trial court erred by failing to address
the federal incone tax issue and the division of
marital photographs and receipts.
After a review of the record, we nodify the judgnent of the trial

court and remand this case for any further action that may be

necessary consistent with this opinion.

The husband and the wife, a German citizen, nmet while both
were students at Arizona State University. They were nmarried on
Decenber 7, 1990 in Maricopa, Arizona, and after a brief nove to
Texas, the couple noved to Tennessee for The husband' s enpl oynent

at the Watts Bar nucl ear plant.

The husband, who holds a bachelor of science degree in
engi neering, earned during the first five years of the marri age an

average of $72,946 per year, working sonetines as much as 80 hours
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a week. However, after being laid off fromthe Watts Bar nucl ear
pl ant in Septenber 1995, the husband deci ded to pursue an associ ate
degree in conputer science, which he had conpleted at the tinme of
the divorce hearing. The federal governnment paid for his
educati onal expenses as part of a retraining programfor enpl oyees
who were being phased out of the nuclear power industry. At the
time of the divorce hearing, he was essentially unenpl oyed, except
for some part-time work at his church. He returned his earnings
fromthis position to the church as a tithe. He was taking an
additional course in conputer science in the hope that it would

help himin his job search

The husband testified that he participated i n househol d tasks
and perforned yard work during the marriage. He also testified
that the wife did not contribute nuch nonetarily to the marri age
nor did she participate very nuch in household tasks. Bot h
testified that the wife nmade no contri butions to the managenent of

The husband's i nvest nent accounts.

The university which the wife attended in Gernmany sponsored
her work at Arizona State University. After noving to Texas, she
attended the University of Cklahonma in 1991, and after noving to
Tennessee, she earned her degree fromthe University of Okl ahoma by
correspondence, wth occasional trips to Cklahoma. 1In 1994, she
received a master's degree in |liberal studies with an enphasis in

soci al sciences. This degree qualified her to teach. 1n addition,



she received certification as an energency nedical technician
(EMI) . The husband paid Wfe's educational expenses for the
master's degree and for the EMI certificate. During the marri age,
the wife perforned vol unteer work and received small stipends, with
her total earnings from 1992 through 1995 estimated at

approxi mately $9,014.56. However, in 1996 she earned $14, 032. 12.

Both the husband and Wfe had separate assets before the
marri age. The husband had an individual retirenent account
consisting of two portions which were both bought through Paine
Webber in 1986. The first portion was an annuity he had purchased
on February 11, 1986 for $7,437.15, and when this annuity was
rolled into the Reinhardt-Wrba account on February 25, 1994, it
was worth $15, 786. 99. The second porti on was an i nvest ment account
whi ch resided with Pai ne Webber that had a bal ance of $8,018.17 on
February 28, 1986. According to the husband, the Paine Wbber
statenent does not track this annuity because at the tine it was
bought, it was held separately by Integrated Resources Life and
Pai ne Wbber was only the purchasing agent. The husband
subsequently rol |l ed both portions into the Rei nhardt Wrba account.
He further asserted that he nmade a deposit into the Pai ne Wbber
account that had a balance of $8,217.000 in Decenber 1990, the
nonth the parties were married. He could not produce any records
on these accounts from February 25, 1994 through the date of the
di vorce heari ng. However, he stated in an affidavit that only

$5, 000 was invested in this account during the nmarriage. At the



time of the divorce hearing, the Reinhardt Wrba account had a
bal ance of $53, 844. 22. The husband also owned a 1981 Toyota

Corolla before the marri age.

The wife had an investnent account in Germany before the
marriage, which is identified as the Depotauszug account. On
Decenber 31, 1990, the nonth the parties were married, this account
was worth 35,340 marks. The wife offered an exhibit that indicated
that on Decenber 31, 1996, her investnent account was worth
52,613.20 marks, which is approximately $30,000 in United States
currency. She testified that the account increased from 1990 to
1997 because of a repaynent of a 15,000-mark | oan she had made to
her father in 1982 for the purchase of a house. However, she did
not provide any docunentary proof of the repaynent of such a | oan.
She testified in her affidavit that this account had actually
increased only $1,200 from Decenber 1990 until January 1998.
Furthernore, she admtted that she had w thdrawn noney from the
account during the marriage for her expenses when she traveled to

Germany to visit her famly.

In May 1995 the parties bought a house in Loudon County for
$76, 000. Although they could not agree on the current val ue of the
house, they did stipulate that the remaining debt on the nortgage
was $54, 755. 00. They also acquired various itens of personal

property during the marri age.



Inits witten menorandum the trial court awarded to the wife
a 50% interest in the followng investnent accounts, after all
taxes have been paid for these accounts: Fidelity Destiny, ITT
Hartford, FSC Securities Corporation, Raytheon, FSC Securities
Cor poration, and Keogler Morgan. In addition, the trial court
awarded to her a 42.45% interest in The husband's Rei nhardt Werba
i nvest ment account and noted that she i s responsi bl e for paying any
i ncome taxes on this share of the account. The court al so awarded
to her all of her Depotauszug investnent account, except for $600
whi ch was to be paid to the husband as one-half of the increase in
the account during the marriage according to the wife's testi nony.
The court awarded the wife 9.33%of any i ncone the husband recei ves
fromhis Navy retirenment, with she being responsible for taxes on
her percentage. Regarding the parties' marital residence, the
court ordered the parties to auction the house between thensel ves,
with the husband being responsible for the house during his
possession of it. Wth respect to personal property, each party had
provi ded the court with alist of requested itens. However, on the
husband's list of items, the court nmarked through the VCR, bread
machi ne, m crowave, Sanyo vacuumcl eaner, and tel evi si on and pl aced
a check next to these itens on the wife's Iist of itens, although
she had not asked for these itens. Finally, during the pendency of
the divorce, the trial court in an agreed order permtted each
party to wthdraw $10,000, which was withdrawmm from the ITT
Hartford account, and each to wi thdraw $5, 000, which was wi t hdrawn

from one of the FSC accounts. The court does not address the



$15, 000 wi t hdrawal by each party in its menorandum The trial court
al so stated that "[a]ll other securities and interests not givento
the wife is [sic] awarded to the husband, with hi mto nake paynent

of his income tax liability on the anobunt he receives."

The follow ng table, which was provided in part in the wife's

brief, sunmmarizes the trial court's witten nenorandum

SEPARATE PROPERTY

Husband

=
©

Rhei nhardt | RA: $8, 130. 46

Depot auszug: $28, 400. 00

MARI TAL PROPERTY

Husband Wfe
Rhei nhar dt | RA: $22, 856. 88 $22, 856. 88
Depot auszug: 600. 00 600. 00
Fidelity: 1, 000. 00 1, 000. 00
| TT Hartford: 15, 327. 50 15, 327. 50
FSC: 14,671. 98 14,671. 98
Rayt heon: 19, 985. 24 19, 985. 24
Mor gan Keogl er: 2,400. 00 2,400. 00
FSC: 1, 000. 00 1, 000. 00




$77,841. 60 $77,841. 60

Navy Pensi on 90. 67% 9. 33%
Wt hdrawal of
funds pendi ng
di vorce $15, 000. 00 $15, 000. 00
Al'l ot her
securities
and interests
not awarded to
wife
In his first issue, the husband contends that the trial
court's comrents before the divorce hearing that i ncone on separate
property was marital property were prejudicial. As the wife notes
in her brief, the trial court's coments did not result in an
actual ruling on the parties' property. The court acknow edged
that it woul d make a determ nati on based upon t he proof provi ded by

the parties. Accordingly, we conclude that the trial court's

comments were not prejudicial. This issue is without nerit.

The husband' s remai ning three i ssues concern the trial court's
failure to make a determ nati on regardi ng the separate property of
each party and the marital property of the parties, thereby erring
in the division of the parties' assets. Before the marriage, the
husband owned a two-part investnent account with Pai ne Webber t hat
was later rolled into another account, which is identified as the
Rei nhardt Werba account. Also, during the marriage, the husband
opened several other investnment accounts. He asserts that the

trial court failed to consider the rel evant factors under Tennessee
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Code Annotated 8 36-4-121(c)(1996) in making its division of
marital property. |In addition, he maintains that the trial court
failed to address the division between the parties of the 1995 tax

debt, the marital photographs, and the househol d receipts.

The husband contends that the wife received nore than an
equitable share of the marital estate in light of the relevant
factors to be considered under Tennessee Code Annotated 8 36-4-
121(c). First, he asserts that the marriage was of relative short
duration, approximately six and one-half years, and that in
marri ages of short duration, it is appropriate to divide the
property in a way that places the parties in the sane position they
woul d have been in had they never married, citing Batson v.
Bat son, 769 S. W 2d 849, 859 (Tenn. App. 1988). He al so argues that
under Batson, "each spouse's contributions to the accunul ati on of
assets during the marriage is an inportant factor,” and "[w] hen a
marriage is short, the significance and val ue of a spouse's non-
nmonetary contributions is dimnished, and clains by one spouse to
anot her spouse's separate property are mnimal at best." 1d.
(citations omtted). The husband contends "that the duty is on the
non- owner spouse to prove the anmpunt of appreciation during the
marriage in order for the non-owner spouse to be entitled to a

marital portion." He cites Cutsinger v. Cutsinger, 917 S. W 2d 238,

241 (Tenn. App. 1995) in support for his argunent. In that case,
this Court observed that "[i]f the nonowner spouse cannot prove

that a piece of property is marital property, the trial court has



no authority to nmake an equitable division of the property." Id.
However, "if a nonowner spouse can show that he contributed to the
preservation and appreci ation of a piece of separate property, the
trial court may grant the nonowner spouse an equitabl e share of the

increase in value of that property." 1d.

The husband argues that the wife did not nmake "a significant
contribution towards the acquisition and preservation of marital
assets and/ or separate assets." He contends that Tennessee Code
Annotated 8 36-4-121(b)(1)(C) states that a spouse nmay nake a
significant contribution during a marri age as a housew fe, parent,
wage earner, or financial manager for the famly which would
justify an equitable division of the appreciation of separate
property. He maintains that wife never fulfilled any of these
roles. He asserts that she primarily did volunteer work and was
not a financial contributor to the marri age nor did she participate
in the nmanagenent of any investnents during the marriage.
Furt hernore, the husband asserts that the wife made little nonetary
contribution to the household during the marriage, despite her
| evel of education and despite the fact that she did not have any
health problens to i npede her ability to work. He further asserts
that she did not performher share of the household tasks nor did

she contribute in any way to the advancenment of his career.

The husband further argues that the wife benefited fromthe

marri age by obtaining a master's degree and an EMI certificate, as
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well as acquiring a green card as the spouse of a United States
citizen. The husband paid for the wife's educational expenses for
obtaining the master's degree and the EMI certificate. He ar gues
that the record indicates that at the end of the marri age, she was
better educated than he was because she had a nmaster's degree and
he had a bachelor's degree. In addition, his enploynent
possibilities in his previous career of nuclear engineering were
al nost nonexistent. Also, in his new career of conputer science,
he would be starting on the ground floor, whereas the wfe's
enployability as an educator with a naster's degree would be
excel l ent, especially since she is bilingual. Consequently, based
on the foregoing, the husband contends that he shoul d have recei ved
a greater portion of the marital assets in addition to all of his

separate asset, the Reinhardt Werba account.

Wth respect to the Reinhardt Wrba account, the husband
argues that only $5,000 was invested in that account during the
marriage. However, the trial court awarded to the wi fe one-half
the value of the account, approximtely $23,000, after an
addi tional $8,130.00 award to the husband as separate property.
However, the husband notes that the trial court awarded to himonly
$600 from Wfe's Depotauszug account, which had increased from
35,340 marks to 52,613.20 marks during the marriage. The wife
testified that the account had increased in value only $1, 200

during the marriage.

11



The husband also maintains that the trial court's witten
menor andum failed to address a division of the tax debt for tax
year 1995, as well as a division of the marital photographs and

househol d recei pts.

The wife argues that the trial court properly classified the
separate and marital property of the parties and equitably divided
the marital estate between the parties. First, she contends that
al though the trial court did not expressly classify the parties'
separate and marital property inits opinion, such a classification
is easily determ ned fromthe division of the property, which was

done according to Tennessee Code Annotated 8§ 36-4-121.

Wth respect to The husband's Rei nhardt Werba account, the
wi fe argues that the account had a stipul ated val ue of $53, 844. 22
at the time of the divorce hearing. She asserts that the tria
court's award of 57.55%to The husband and 42. 45%to W fe evidences
an intent by the trial court to award husband approximtely
$8, 130. 46 as separate property. She argues that this anmount is
roughly equivalent to the $8,217.21 of "identifiable separate
property" in the Paine Wbber |IRA on Decenber 31, 1990. she
further argues that "the other funds all eged to be separate in the
Rhei nhardt [sic] Werba | RA are not capabl e of segregation and were
commngled with marital property.” She also argues that "[t]he
i ncrease in value of the $8,130.46 in separate | RA noni es [from The

husband' s Rei nhardt Werba account] further becane marital property

12



as a result of [her] substantial contribution to its preservation
and value. [She] substantially contributed to the increase and
preservation of these nonies through her household skills and
vol unteer work." \Wiile the wife acknow edges that her financia
contributions to the marriage were | ess than those of The husband,

she contends that her contributions should not be di m ni shed.

Before a narital estate can be divided, the trial court nmnust
first determne what is separate property and what is marita

property. Batson v. Batson, 769 S.W2d 849, 856 (Tenn. App. 1988).

Tennessee is a "dual property" jurisdiction, which neans that a
spouse's separate property is distinguished frommarital property.

Wade v. Wade, 897 S.W2d 702, 713 (Tenn. App. 1994).

Tennessee Code Annotated 8 36-4-121(b)(2) (1996) defines
"separate property":
(A)AI'l real and personal property owned by a spouse
before marri age;

(B)Property acquired in exchange for property
acqui red before the marri age;

(O I ncone fromand appreci ati on of property owned by
a spouse before marriage except when characterized as
marital property under subdivision (b)(1); and

(D) Property acquired by a spouse at any tinme by
gi ft, bequest, devise or descent.

Tennessee Code Annotated 8 36-4-121(b)(1)(1996) defines

marital property:
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(A) "Marital property" neans all real and personal
property, both tangible and intangible, acquired by
ei ther or both spouses during the course of the nmarriage
up to the date of the final divorce hearing and owned by
either or both spouses as of the date of filing of a
conpl aint for divorce, except in the case of fraudul ent
conveyance in anticipation of filing, and including any
property to which a right was acquired up to the date of
the final divorce hearing, and valued as of a date as
near as reasonably possible to the final divorce hearing
dat e.

(B) "Marital property" includes incone from and any
increase in value during the marriage of, property
determined to be separate property in accordance wth
subdivision (b)(2) i f each party substantially
contributed to its preservation and appreciation and the
value of vested pension, retirement or other fringe
benefit rights accrued during the period of the marri age.

(C© As wused in this subsection, "substanti al
contribution" may include, but not be limted to, the
direct or indirect contribution of a spouse as honenaker,
wage earner, parent or famly financial nmanager, together
with such other factors as the court having jurisdiction
t hereof nmay determ ne.

When nmaking an equitable division of marital property, the

court shall consider all of the follow ng relevant factors:

(1) The duration of the marri age;

(2) The age, physical and nental health, vocati onal

skills, enpl oyability, earning capacity, est at e,
financial liabilities and financial needs of each of the
parties;

(3) The tangible or intangible contribution by one
(1) party to the education, training or increased earning
power of the other party;

(4) The relative ability of each party for future
acqui sitions of capital assets and incong;

(5) The contribution of each party to the
acqui sition, preservation, appreciationor dissipation of
the marital or separate property, including the
contribution of a party to the nmarriage as honenaker
wage earner or parent, with the contribution of a party

14



as honmemaker or wage earner to be given the sane weight
if each party has fulfilled its role;

(6) The value of the separate property of each
party;

(7) The estate of each party at the tine of the
marri age;

(8) The econom c circunstances of each party at the
time the division of property is to becone effective;

(9) The tax consequences to each party; and
(10) Such other factors as are necessary to consi der

the equities between the parties.

Tenn. Code Ann. § 36-4-121(c) (1996).

It is well established that division of a narital estate need
not be equal to be equitable. Wade, 897 S.W2d at 717; Watters v.

Watters, 959 S.W2d 585, 591 (Tenn. App. 1997).

W find that the husband's argunent is persuasive regarding
the division of the separate and narital assets. Wth regard to
separate assets, the wife's Depotauszug account did increase nore
than $1, 200 during the marriage. She provided no docunentation to
account for the increase in the account, although she testified
that the increase was attributable to a repaynment by her father of
a 15,000-mark |oan she had nmade to him before the marriage.
Furthernore, Wfe admtted that she had withdrawn funds fromthis
account to pay her travel expenses to Cermany. Likew se, the
husband coul d not produce sufficient docunentation regarding the

roll over of two accounts at Pai ne Webber i nto his Rei nhardt \Werba
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account, but did state that no nore than $5,000 was invested in

this account during the marri age.

Both parties |acked sufficient proof of the value of the
ot her's separate account i nmedi ately before the marriage as well as
proof of any deposits to or wthdrawals from these accounts.
Therefore, the husband is awarded his Reinhardt Werba investnent
account in its entirety, and the wife is awarded her Depotauszug
account in its entirety. The husband is also to receive the 1981

Toyota Corolla, which was his property before the marri age.

Wth respect to marital property, the record reveals that the
marri age | asted approxi nately six and one-hal f years, during which
time the wife obtained a naster's degree in education as well as
certification as an EMI. The husband paid for these educati onal
expenses. During the marriage, the wife did volunteer work and
received mnimal stipends until 1996 when she earned $14, 032.12.
During nost of the marriage, the husband enjoyed a | ucrative salary
and opened several investnent accounts until he lost his position
as an engineer in Septenber 1995. He then returned to schoo
through a governnent retraining program which paid for his
educati onal expenses, to obtain an associate degree in conputer
science. However, his earning potential fromthis new career in
conput er science was expected to be significantly less than his

ear ni ngs as an engi neer.
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According to the deposition of Charles Bratton, financia
consultant for a couple of the investnent accounts, division of
certain investnment accounts could result in tax penalties or fees.
He further testified that the husband started the ITT Hartford
account with an initial investment of $20,000. Furthernore, both
The husband and Wfe testified that the wife did not participate in
t he managenent of any of the investnent accounts that were opened

during the marriage.

Based on all the foregoing, we conclude that the follow ng

di vi sion of property to be equitable:

SEPARATE PROPERTY

Husband Wfe

Rei nhar dt Wer ba: $53, 844. 22
Depot auszug: appr ox. $30, 000. 00

1981 Toyota
Coroll a

MARI TAL PROPERTY

Husband Wfe
| TT Hartford: $20, 000. 00 $10, 655. 00
FSC. $29, 343. 96
Rayt heon: $39, 970. 48
Fidelity: $ 2,000.00
Mor gan Keogl er: $ 4,800. 00
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FSC: $ 2,000.00

W t hdr awal

of funds

pendi ng divorce  $15, 000. 00 $15, 000. 00
TOTAL $74,970. 48 $63, 798. 96
Navy pension 90. 67% 9. 33%

Furthernore, the marital photographs are to be divided equal ly
between the parties, and the tax debt for the 1995 tax year is to
be di vi ded equal | y between the parties. The househol d receipts are
to be given imediately to the party in possession of the house.
If the house is sold at auction to a third party, the husband and
Wfe are to divide equally any proceeds fromthe auction, after the
paynment of all taxes, expenses of sale, sales conmm ssion,
attorneys' fees, and other expenses, if any, associated with the
sal e. Al though the wife did not ask for the personal property
itens awarded to her by the trial court (i.e., VCR bread machine,
m crowave, Sanyo vacuum cl eaner, and television), we affirm the

trial court's award of these to the wfe.

For the aforenentioned reasons, we nodify the trial court's
judgnent. This case is remanded for such further action as nay be
necessary, consistent with this opinion. Costs of appeal are

assessed equal |y between the appellant and the appell ee.

Don T. McMurray, Judge

CONCUR:
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Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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This appeal cane on to be heard upon the record from the
General Sessions Court for Loudon County, briefs and argunent of
counsel . Upon consideration thereof, this Court is of opinion that
there was sone error in the trial court.

We nodify the trial court's judgnent relating to division of
the parties' assets. This case is remanded for such further action
as may be necessary, consistent with this opinion. Costs of appea

are assessed equally between the appellant and the appel | ee.

PER CURI AM



